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IN    RE   INCOME   TAX 


•f 


Ii  tli8  Miter  Df  the  Appeal  from  tie  Coort  of  ReTisiJo  of 
the  CorporatioD  of  tlie  Cit;  of  Ottawa 


-TO    THE- 


f  ounf^  gourf  §u6gc. 


WILLIAM  CAMPBELL, 


AND 


Appellant. 


THE   C^RPOEATION    OF   THE    CITY 
OF  OTTAWA, 

Heapondmts. 


JUDGMENT. 


Cmr  OP  Ottawa,  22nd  Deoembbb,  1883. 


NOTE 


In  preparing  the  municipal  asgessment  roll  for  the  3'ear  1384 
the  Assessors  of  the  Corporation  of  the  City  of  Ottawa,  placed 
thereon  the  names  of  the  members  of  the  Dominion  Civil  Ser- 
vice, employed  at  Ottawa,  as  liable  to  income  tax  on  their  official 
salaries,  for  municipal  purposes. 

This  was  in  direct  opposition  to  the  unanimous  judgment  of 
the  Court  of  Appeal— the  highest  judicial  tribunal  of  the  Pro- 
vince of  Ontario-rendered  in  the  year  1878,  in  the  case  of 
Lefprohon  vs.  tke  Corporation  of  the  City  of  Ottawa^  by  which  it 
was  decided,  that  such  official  salaries  are  not  so  taxable,  and 
that  the  Corporation  has  no  legal  right  or  power  to  levy  such  in- 
come tax  thei-eon,  and  from  which  judgment  the  Corporation  did 
not  appeal,  but  on  the  contrary,  have  acquiesced  therein,  by  ab- 
staining, since  the  date  thereof,  from  assessing  these  official  salaries, 
until  the  present  year  as  above  stated. 

A  meeting  of  the  members  of  the  Civil  Service  was  there- 
fore held,  and  a  committee  was  appointed  to  adopt  the  necessary 
measures  to  resist,  by  all  legal  means,  the  levying  of  such  income 
t^,  with  power  to  employ  counsel,  and  to  assess  the  salaries  of  the 
officers  of  the  Civil  Service,  to  meet  any  expense  that  mieht 
thereby  be  incurred.  ^ 

,  ,  S^'l"^®^  ^38  retained,  and  protests  against  the  aBsessment,  on 
behalf  of  every  member  of  the  Civil  Service  so  assessed,  were 
dulv  fyled  with  the  Assessment  Commissioner,  in  compliance 
with  the  provisions  of  the  Ontario  Assessment  Act,  and  on  the 
13th  JNovember,  1883,  the  same  were  heard  before  the  Court  of 
Jievtston,  composed  of  three  members  of  the  City  Council,  who 
unanimously  rejected  the  appeals,  and  maintained  the  assessment, 
/^l?^  *^^^  decision  an  appeal  was  had  to  the  County  Court 
Judge  (Mr.  Justice  Boss)  as  provided  by  the  Assessment  Act.  The 
case  of  William  Campbell,  which  happened  to  be  first  on  the 
roll,  was  selected,  and  it  was  agreed  by  counsel  on  both  sides, 
that  the  decision  in  this  case  should  govern  all  the  other  appeals 
— the  facts  and  circumstances  being  identical. 

On  the  22nd  December,  1883,  Judge  Ross  delivered  the 
following  comprehensive,  carefully  prepared,  and  exhaustive 
judgment,  maintaining  Mr.  Campbell's  appeal,  and  declaring,  in 
effect,  that  the  official  salaries  of  the  employees  of  the  Dominion 
Government  are  not  liable  to  municipal  taxation. 

By  the  Assessment  Act,  the  decision  of  the  County  Court 
Judge  is  made  iinal,  and  no  appeal  can  be  taken  therefrom. 


JUDGMENT. 


In  Hf  mottfr  of  tftf  ^pptni  from  tir  (ftnnrt  of  Hrpisiffit 
af  t*f  Citi)  0f  miom. 


William  Campbell, 


AND 


Appellant, 


The  Corporation  of  the  Crir  of 
Ottawa  et  al. 

Respondents. 

This  was  an  Appeal  from  the  Court  of  Revision  of  the  City 
of  Ottawa,  dismissing  the  Appellapfs  complaint  in  regard  to  the 
assessment  of  his  salary  in  the  year  1883. 

Mr.  QoRMDLLY  for  the  Appellant. 

Mr.  McTavish  for  the  Respondents. 

The  following  facts  were  admitted  :  That  the  Appellant 
resides  in  the  City  of  Ottawa,  and  has  his  office  there  ;  that  he  is 
an  officer  of  the  Dominion  Government ;  that  the  assessment 
complained  of  ,s  on  income  only-such  income  being  his 
official  salary,  p.^id  to  him  as  such  officer  by  Her  Majesty,  repre- 
sented by  the  Government  of  the  Dominion  of  Canada ;  and  that 
he  has  no  income  other  than  his  said  official  salary. 

Mr.  Gormully  argned  that  the  point  has  been  already  decided 
and  he  cited—  ' 

L^ohon  vs.  Ottawa  2  Ont.  App.  522,  and  also  that  on  the 
ground  that  T  myself,  sitting  to  hear  appeals  from  the  Court  of 
Revision  of  the  City  of  Ottawa,  held  some  years  ago,  that  the 
salary  of  an  officer  of  the  Dominion  Government  was  exe.npt 
from  taxation  by  the  Municipality  of  Ottawa,  and  he  contended 
that  I  am  bound  by  either,  and  still  more  by  both  the  said 
judgments. 

Mr.  McTavish  for  the  Respondents  argued  that  I  was  at 
hberty,  notwithstanding  both  judgments,  to  decide  now  that  the 


:: 


income  of  an  employee  in  the  Civil  Service  of  the  Dominion, 
denved  from  his  appointment  by  the  Dominion  Government  is 
assessable  by  the  Municipality  under  the  laws  in  force  in  Ontario. 
He  said  that  early  in  the  year  1883,  the  City  Council  was  advised 
that  such  income  was  liable  to  be  assessed,  tiiat  the  Council  had 
unanimously  resolved  that  official  incomes  of  all  Do.ninion  officers 
at  Ottawa  should  be  assessed  for  the  year  1883,  and  had  instructed 
the  Assessment  Commissioner  to  that  effect;  and  that  it  was  the 
intention  of  the  Council  that  this  appeal  should  be  a  test  case, 
with  the  view  to  obtain  the  opinion  of  the  Judicial  Committee  of 
the  Privy  Council  in  England  on  the  question  whether  under  the 
laws  of  Ontario  a  tax  can  be  imposed  by  the  Municipality  on  the 
official  salary  of  the  Appellant  as  an  officer  of  the  Dominion 
Government.  He  therefore  pressed  me  that  I  ought  to  hold  that 
the  Appellant's  salary  was  subject  to  be  taxed. 

This  appeal  then,  raises  an  important  question  between  the 
parties,  and  in  some  respects  it  is  a  question— in  Ottawa  at  least— 
of  general  importance,  inasmuch  as  according  to  Mr.  McTavish's 
estimate,  the    exemption    from   assessment  of  the    incomes  of 
Dominion  officials  causes  to  Ottawa  an  annual  loss  of  taxes  to  the 
extent  of  $15,000.     Now,  the  point  is  whetlier  the  income-the 
official  salary— of  the  Appellant,  is  exempt  from  or  subject  to 
assessment  or  taxation  by  the  Corporation  of  the  City  of  O^^-awa 
I  do  not  intend  to  go  into   the  consideration   of  the  ton- 
stitutional      question       whether      the       Ontario       Legislature 
has   the  power    to    impose,    or    autliorize    a    Municipal    Cor- 
poration to  impose,  a  tax  upon  the  income  of  Dominion  officers; 
nor  do  I  propose  to  attempt  to  determine  what  is  the  true  oou'. 
structiorj  of  the  Statutes  bearing  upon  the  subject,  because  I  am 
of  opinion  that  this  appeal  is  clearly  and  plainly  governed  by  the 
ease  of 

Leprohon  vs.  Ottawa,  2  Ont  App.  622. 
When  that  case  was  argued  before  the  Court  of  Queen's  Bench— 
40  U.  C.  R.  47— it  was  argued  on  the  part  of  the  Defendants 
tjiat  even  assuming  that  the  incomes  of  officers  of  the  Dominion 
CJovernment  were  exempt  from  taxation— which,  however,  Was 
denied,  yet  that  Mr.  Leprohon  was  an  officer  of  the  House  of  Com- 
mons of  Canada,  and  not  of  the  Dominioii   'Government,  and 


therefore  hie  salary  was  not  exempt.  Although  the  Jndgee  of 
the  Court  of  Queen's  Bench  differed  in  their  opinions  upon  the 
main  point  in  that  case,  all  agreed  that  an  officer  of  the  IIouBe 
of  CommonB  is  an  officer  of  the  Dominion  Government.  The 
distinction  thus  endeavored  to  be  drawn  by  the  Defendants' 
Counsel  in  the  Court  below  was  entirely  abandoned  when  the 
case  came  on  to  be  argued  before  the  Court  of  Appeal. 

Spraoob,  C,  in  delivering  his  judgment  in  that  case  said  : 
"  We  are  informed  by  Counsel  for  both  parties  that  it  is  not  their 
"  wish  that  any  distinction  should  be  drawn  between  the  position 
"  of  the  Plaintiff  and  that  of  all  ordinary  Civil  Servants  of  the 
"  Dominion  Government,  but  that  this  suit  be  taken  as  a  test 
"  question,  applying  to  all  the  officers  of  the  Government  of  the 
"  Dominion." 

Patterson,  J.  A.,  said:  "The  parties  agree  that  the  sole 
"  question  to  be  tried  is  whether  the  Corporation  of  the  City  of 
"Ottawa  can  legally  assess  and  collect  from  an  officer  of  the 
"  House  of  Commons  of  Canada  a  tax  or  assessment  upon  his 

"income and  the  material  facts  are  that  the  plaintiff  lives  in 

"  Ottawa  and  has  his  pkce  of  business  there,  and  that  the  income 
"  in  respect  of  which  he  is  taxed  is  his  salary  as  an  officer  of  the 
"  House  of  Commons.  The  tax  was  imposed  under  the  assumed 
"authority  of  the  Ontario  Assessment  Act,  32,  Vic.  Ch.  36,  O." 

The  Court  of  Appeal,  in  that  case,  unanimously  held — revers- 
ing the  judgment  of  the  Queen's  Bench  -  40  U.  C.  R.  478,  that 
the  Ontario  Legislature  has  no  power  to  impose  a  tax  upon  the 
official  income  of  an  officer  of  the  Dominion  Government,  or  to 
confer  such  a  power  upon  the  Municipalities. 

All  the  material  facts  on  issue  in  Leprohon  vs.  Ottawa  are 
identical  with  those  in  question  in  this  appeal — except  that  Lepro- 
hon was  an  officer  deriving  his  salary  from  his  appointment  as  an 
officer  of  the  House  of  Commons,  while  the  present  Appellant's 
appointment  was  made  directly  by  the  Dominion  Government, 
which  makes  the  judgment  of  the  Court  of  Appeal  stronger,  if 
anything,  in  favor  of  the  Appellant.  Leprohon  vs.  Ottawa  is 
therefore  a  direct  and  conclusive  authority  in  this  appeal. 

As  to  the  urgent  appeal  made  to  me  that  I  was  at  liberty  to 
differ  from  the  Judgment  of  the  Court  of  Appeal  in  Leprohon 


vs.  Ottawa,  no  authority  was  cited,  or  could  be  cited,  for  none 
oxibt6 — in  support  of  such  a  contention.  The  proposition  was  so 
extraordinary,  so  monstrously  absurd,  that  I  could  not,  and  did 
not,  bring  myself  to  beliovo  that  the  Defendants'  counsel  could 
be  serious  in  suggesting  it.  On  what  principle  a  Judge  of  an  in- 
ferior Court,  no  matter  what  his  individual  opinion  might  be, 
could  venture  to  differ  from  the  unanimous  judgment  of  a  superior 
tribunal— and  that  an  appellate  one — I  confess  my  inability  to 
comprehend.  Every  Court  is  governed  by  its  own  decisions  until 
they  are  reversed  or  overruled  by  a  superior  Court.  Although  it 
may  be  superfluous — considering  how  well  settled  the  law  is  upon 
the  subject— I  will  refer  to  two  or  three  authoritiee  of  the  very 
highest  kind. 

In  Re  HalleVs  estate,  13  Ch.  D.  696, 

Jessel  M.  R.  said  :  "First  of  all,  what  is  the  proper  use  of 
"  authorities  ?  This  is  almost  elementary,  but  I  am  bound  to 
"  state  it  because,  as  I  will  show  presently,  that  use  has  not  been 
"  made  in  the  case  on  which  I  am  going  to  comment.  The  only 
"  use  of  authorities,  or  decided  cases,  is  the  establishment  of  some 
"  principle  which  the  judge  can  follow  out  in  deciding  the  case 
"  before  him.  There  is  perhaps  nothing  more  important  than  that 
"  great  respect  for  the  authority  of  decided  cases  which  is  shewn 
"  by  our  tribunals.  Were  it  not  for  that  our  law  would  be  in  a  most 
''  distressing  state  of  uncertainty  ;  and  so  strong  has  that  been  my 
<'  view,  that  where  a  Court  has  decided  a  principle,  although  1 
"myself  do  not  concurin  it, aii  i  although  it  has  been  the  decision 
"  of  co-ordinate  jurisdiction,  1  have  felt  bound  to  follow  it,  when 
"  it  is  of  respectable  age,  and  has  been  used  by  lawyers  as  settling 
"  the  law,  leaving  it  to  the  appellate  (yourt  to  say  that  the  case  is 
"  wrongly  decided,  if  the  appellate  Court  should  so  think." 

In  Attorney  General  vs  Windsor,  8  H.  L.,  369. 

Campbell,  L.  C,  said :  "  That  most  learned  and  able  Judge, 
''  the  present  Master  of  the  Rolls,  points  out  a  decision  of  the 
t'  House  which  he  says  he  thinks  clearly  governs  the  present  case, 
"  adding,  '  the  decisions  of  the  House  of  Lords  are  binding  upon 
"  me  and  upon  all  Courts,  except  itself.'  I  feel  it  my  duty  to  say 
"  that  I  think  this  expression  is  incorrect.    By  the  constitution 


"  of  this  United  Kingdom,  the  House  of  Lords  is  the  Court  of 
"  Appeal  in  the  last  resort,  and  itH  decisions  are  authoritative  and 
"conclusive  declarations  of  the  existing  state  of  the  law  and 
"  are  binding  upon  itself  when  sitting  judicially,  as  much  as 
"  upon  all  inferior  tribunals.  The  doctrine  on  which  the  judg- 
"  ment  of  the  House  is  founded,  must  bo  universally  taken  for 
"  law,  and  can  only  be  altered  by  Act  of  Parliament." 

In  Beamish  vs.  Beamish^  G.  H.  L.,  274, 
Campbell,  L.  C,  said  :  '*  If  it  were  competent  to  me,  1 
"  would  now  ask  your  Lordships  to  reconsider  the  doctrine  laid 
"  down  in  the  Queen  vs.  Mills,  particularly  as  the  Judges  w  ho 
"  were  then  consulted,  complained  of  being  hurried  into  giving 
"  an  opinion  without  due  time  for  deliberation,  and  the  Members 
"  of  this  House  who  heard  the  argument,  and  voted  on  the  ques- 
"tion— 'that  the  judgment  appealed  against  be  reversed'— 
"  were  equally  divided ;  so  that  the  judgment  which  decided  the 
•'  marriage  by  a  Presbyterian  clergyman  of  a  man  and  woman, 
"  who  both  belonged  to  his  religious  persuasion,  who  both  be- 
"  lieved  that  they  were  contracting  lawful  matrimony,  who  had 
"  lived  together  as  husband  and  wife,  and  who  had  procreated 
"  children  while  so  living  together  as  husband  and  wife,  to  be  a 
"  nullity,  was  only  pronounced  on  the  technical  rule  of  your 
"Lordships'  House,  that  were u^»on  a  division,  the  numbers  are 
"  equal,  semper  praesumitar pro  negante.^' 

"  But  it  is  my  duty  to  say  that  your  Lordships  are  bound  by 
"  this  decision  as  much  as  if  it  had  been  pronounced  nemine 
"  dissentiente,  and  that  the  rule  of  law  which  your  Lordships 
"  lay  down  as  the  ground  of  your  judgment,  sitting  judicially,  as 
"  the  last  and  Supreme  Court  of  Appeal  for  this  Empire,  must 
"  be  taken  for  law  till  altered  by  an  Act  of  Parliament,  agreed  to 
"  by  the  Commons  and  Crown  as  well  as  by  your  Lordships. 
"  The  law  laid  down  as  your  ratio  decidendi,  being  clearly  bind- 
''  ing  on  all  inferior  tribunals,  and  on  all  the  rest  of  the  Queen's 
"  subjects,  if  it  were  not  considered  so  equally  binding  on  your 
"  Lordships  this  House  would  br  arrogating  to  itself  the  right 
"  of  altering  the  law,  and  legislating  by  its  own  separate  authority." 

Mr.  Campbell's  appeal  must  be  allowed. 


